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Introduction

This synthesis is divided into five sections. It begins by introducing and defining the concept of Free, Prior
and Informed Consent (FPIC). Part Il then describes the origins of FPIC in international law. Part 11
provides an overview of the status of FPIC in the Canadian context. Part IV describes the status of FPIC
in the Canadian extractive sector. Part V' closes by identifying and summarizing current trends in recent
research and scholarship on FPIC.

1.0 Definitions of FPIC

FPIC has been defined as the “principle that indigenous peoples and local communities must be adequately
informed about projects that affect their lands in a timely manner, free of coercion and manipulation, and
should be given the opportunity to approve or reject a project prior to the commencement of all activities”
(Oxfam 2015). Weitzner adds to this definition that FPIC includes Indigenous peoples’ “right to agree to
or to reject activities or plans affecting their ancestral territories, and in cases of agreement, to determine
the conditions and terms for proceeding” (emphasis added, 2011, 2).

FPIC has been widely recognized at the international level as an inherent right of Indigenous peoples. In
recent years, the right to FPIC has been most often discussed in relation to resource extraction. Yet, the
principle of FPIC has much broader application and is gradually being recognized and applied to issues
arising beyond resource extraction alone, including: the removal of Indigenous peoples from their lands;
the taking of cultural, intellectual, religious and spiritual property from Indigenous peoples; the creation
of legislative measures that may affect Indigenous people, and military activities on Indigenous peoples
land (Carmen 2010, Weitzner 2011). As Weitzner states, FPIC is increasingly being seen as “...pivotal to
the fulfillment and upholding of the full range of rights enjoyed by Indigenous Peoples, including rights
to self-determination, development, cultural identity, autonomy and participation” (2011, 2).

1.2 Interpretations of ‘Consent’ in FPIC

One ongoing point of contention in defining FPIC relates to the meaning of ‘consent’ (Sargent 2015,
Szablowski 2010, Deer 2010). Literature on FPIC commonly defines consent as “the voluntary agreement
by a competent person to another person’s proposition” (Nola Dictionary 2010). This definition suggests
that, at a minimum, consent includes the right to say either “yes” or “no” to any proposition.

However, some debate whether the right to consent, and more specifically the right to say “no”, actually
gives Indigenous peoples the right to veto activities or plans affecting their territories in reality. Notably,
most international human rights mechanisms have avoided using the word ‘veto’ or mentioning the right
to say “no” in text. Luis Enrique Chavez, the Peruvian delegate to the Commission on Human Rights
Working Group on the Draft Declaration (WGDD), played a crucial role in determining the final wording
of the United Nations Declaration on the Rights of Indigenous Peoples (2007) (UNDRIP). He has argued
that ‘consent’ in FPIC should not be interpreted as veto, as UNDRIP is not meant to “...recognise
indigenous peoples preferential or greater rights than those granted to other members of society, as would
be the case with a right of veto” (2009, 102). He further explains that that FPIC in UNDRIP serves to
establish an “...obligation regarding the means (consultation and cooperation in good faith with a view to
obtaining consent) but not, in any way, an obligation regarding the result, which would mean having to
obtain that consent” (2009, 103).

Other Indigenous and non-Indigenous rights advocates and legal scholars have supported Chavez’
interpretation of consent (Anaya 2013, Deer 2010). Kenneth Deer is widely cited on the issue and was also
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involved in the development of UNDRIP from 1985 through to its ratification. Deer states: “But free, prior,
and informed consent is not automatically a veto, since our human rights exist relative to the rights of
others. Nor is there any reference to a veto in the Declaration. Free, prior, and informed consent is a means
of participating on an equal footing in decisions that affect us” (2010, 27).

James Anaya (Former United Nations Special Rapporteur on the Rights of Indigenous Peoples) (2012) has
also addressed contending interpretations of ‘consent’ in FPIC. Anaya argues:
[Clonsent may not be required for extractive activities within indigenous territories in cases in which
it can be conclusively established that the activities will not substantially affect indigenous peoples
in the exercise of any of their substantive rights in relation to the lands and resources within their
territories ... More plausibly, consent may not be required when it can be established that the
extractive activity would only impose such limitations on indigenous peoples’ substantive rights as
are permissible within certain narrow bounds established by international human rights law (2012,
Paragraph 31).
However, Anaya is also careful to clarify that these types of cases are relatively rare and beyond these
types of cases, consent is most likely required.

Importantly, these Indigenous and non-Indigenous rights advocates and legal scholars unanimously
recognize that consent is much more than consultation (Chavez 2009, Deer 2010, Anaya 2013). They also
advocate against consent being replaced with the lesser standard of consultation. However, they also do
not equate the right to consent to the right to veto activities or plans affecting Indigenous peoples’
territories. Rather, they argue that establishing Indigenous peoples’ right to FPIC includes a requirement
to take into account the rights of others. In this sense, they suggest that Indigenous peoples have the right
to withhold consent, but that exercising this right should be subject to tests of necessity and proportionality
(Anaya 2013).

2.0 FPIC in international law

2.1. Early work on FPIC by Indigenous peoples and international actors

The principle of FPIC is largely a result of the global Indigenous movement (Deer 2010). During the
1920s, the Haudenosaunee from North America and the Maori from New Zealand applied for membership
in the League of Nations but were rejected (Henderson 2008). This began a long struggle by Indigenous
peoples for international recognition for their rights, including the right to self-determination. In 1973, the
International Indian Treaty Council was created with the goal of taking Indigenous issues to the United
Nations (Deer 2010). Subsequently, in 1982, United Nations Special Rapporteur of the Subcommission on
the Prevention of Discrimination and Protection of Minorities, José R. Martinez Cobo, released a special
study about the systemic discrimination faced by Indigenous peoples internationally. The United Nations
Economic and Social Council responded by creating a Working Group on Indigenous Populations (WGIP),
comprised of Indigenous advisors and independent experts. It was these events and efforts that paved the
way for international-level discussions about the distinct rights of Indigenous peoples, including the right
to FPIC (Deer 2010, Hartley et al. 2010, Engle 2010).

Prompted by the efforts of global Indigenous movement, several UN committees informally recognized
Indigenous peoples right to self-determination - as well as the underlying principle of FPIC - during the
1960s and 1970s (Hartley et al. 2010, Blaser et al. 2010, Szablowski 2010). For example, United Nations
Declaration on the Granting of Independence to Colonial Countries and Peoples, which was ratified in
1960, stated: "All peoples have the right to self-determination; by virtue of that right all people freely
determine their political status and freely pursue their economic, social and cultural development.” This
statement was later also reflected in the International Covenant on Civil and Political Rights (1966) and
the International Covenant on Economic Social and Cultural Rights (1966).



International Labour Organization (ILO) Convention No. 169 (ILO 169) was the first international law to
refer to FPIC explicitly, requiring states to gain free and informed consent before relocating indigenous
peoples (Baker 2012). As Article 16 paragraph 2 of the Convention states:
“Where the relocation of these peoples is considered necessary as an exceptional measure, such
relocation shall take place only with their free and informed consent. Where their consent cannot be
obtained, such relocation shall take place only following appropriate procedures established by
national laws and regulations, including public inquiries where appropriate, which provide the
opportunity for effective representation of the peoples concerned” (emphasis added).
ILO 169 also states that consultations with Indigenous peoples “shall be undertaken, in good faith and in
a form appropriate to the circumstances, with the objective of achieving agreement or consent to the
proposed measures” (emphasis added). Today, ILO 169 is widely recognized as a key international
document in the protection of the principle of FPIC (Baker 2012).

Since the ratification of ILO 169, the United Nations has also adopted the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP), following further advocacy efforts by the global Indigenous
movement to enshrine Indigenous rights in international law (Deer 2010, Hartley et al. 2010). The WGIP
began drafting a declaration of Indigenous rights in 1985 - a process that took nearly two decades. The
final draft of the declaration - including the articles relating to FPIC - represent a compromise between the
United Nation member states and the WGIP (Deer 2010, Engle 2011). As Deer explains, the Indigenous
advisors and independent experts drafting the Declaration were not happy with some of the compromises
made in the language of the Declaration but were ultimately pleased that “the text kept intact the provisions
relating to self-determination; our rights to lands and territories; our collective rights; free, prior and
informed consent; and treaties.” (Deer 2010, 23).

2.2 The current status of FPIC in international law

Today, the principle of FPIC is protected under a number of international human rights treaties,
declarations and conventions, including the International Covenant on Civil and Political Rights (1966),
International Covenant on Economic Social and Cultural Rights (1966), and International Convention on
the Elimination of All Forms of Racial Discrimination (1963), International Labour Organization (ILO)
Convention No. 169 (1989) and the United Nations Declaration on the Rights of Indigenous Peoples
(2007). Of these international mechanisms, ILO Convention No. 169 is recognized as the most meaningful
for protecting Indigenous peoples right to FPIC given that, once ratified by states, it is a legally binding
instrument.

While UNDRIP is not legally binding, the right to FPIC is most clearly articulated in this declaration -
stated in seven different articles. These articles affirm Indigenous peoples’ right to FPIC with respect to
removal from their lands (Article 10); remedy for the taking of their cultural, intellectual, religious and
spiritual property (Article 11:2); legislative measures that may affect them (Article 19); remedy for lands
or resources taken, used or damaged without their consent (Article 28); environmental damage from
disposal of hazardous materials (Article 29:2) and military activities on their lands (Article 30). While
UNDRIP does not offer the same legal scope as ILO Convention No. 169, it does offer a more
comprehensive definition of FPIC and it still has some legal relevance. Moreover, many legal
commentators believe that UNDRIP may gain more authority over time, as it is increasingly used to guide
the decisions of courts in various jurisdictions around the world (Newman 2010, Joffe 2013, Charters and
Stavenhagen 2009, Hartley et al. 2010).

In short, FPIC is a widely accepted norm within international law. It is recognized and promoted in through
various international conventions, treaties and declarations. It has also been upheld and further

3



institutionalized by recent jurisprudence, including binding judgment by the Inter-American Court of
Human Rights and decisions by the UN Committee for the Elimination of Racial Discrimination.
Furthermore, other actors also promote and uphold FPIC, including select international financial
institutions and development banks, national governments, international industry associations and
international non-governmental organizations (which will be discussed in more detail in section 4.0).

3.0 The status of FPIC in Canada

In addition to international legal frameworks and standards, national law significantly determines FPIC’s
application and usefulness in practice. Some states have recognized the right of FPIC in their national law.
Others, such as Bolivia, have incorporated FPIC as part of their Constitution.

In contrast, the Conservative Party of Canada — Canada’s current ruling, federal party — has repeatedly
refused to recognize the right to FPIC as part of domestic law. The current governments opposition to
FPIC has been widely documented (see reports by KAIROS, Amnesty and the North-South Institute;
Simms and Weitzner 2009, Gunn 2009). Even when the government finally endorsed UNDRIP in 2010 -
nearly three years after the Declaration was approved in 2007 - it qualified its endorsement through an
official statement:

“The Declaration is an aspirational document which speaks to the individual and collective rights of

Indigenous peoples ... the Declaration is a non-legally binding document that does not reflect

customary international law nor change Canadian laws” (Department of Aboriginal Affairs 2010).
The Conservative Party of Canada has stated that its concerns with UNDRIP relate to FPIC in particular,
as FPIC could be interpreted as the right to veto proposed activities or developments. Today, the
Conservative Party of Canada continues to demonstrate its unwillingness to protect and ensure the right to
FPIC (for further examples, refer to minutes from the 2014 Committee on World Food Security or the
2014 World Conference on Indigenous Peoples), stating that FPIC “run[s] counter to Canada’s
constitution” (Government of Canada 2014).

Yet, legal scholars and experts of Canadian constitutional and international law largely disagree with the
current federal government’s stance on FPIC (Joffe 2012, Joffe et al. 2010, Gunn 2013, Mortellato 2008,
Kymlicka 2009) In 2008, over 100 scholars and experts drafted an open letter to the government that states
that UNDRIP is “consistent with the Canadian Constitution and Charter ... Government claims to the
contrary do a grave disservice to the cause of human rights and to the promotion of harmonious and
cooperative relations” (Ad hoc coalition on UNDRIP, 2008). More recently, legal scholar Joffe (2012) has
also argued that the federal government’s characterization of UNDRIP as ‘aspirational’ and ‘non-binding’
is erroneous and inconsistent with both international and Canadian law and legal scholar Gunn (2013) has
argued that .. .there is no legal impediment to implementing the UN Declaration in Canada” (2013, 157).

The Supreme Court’s decision regarding Tsilhqgot in Nation v. British Columbia in 2014 also suggests that
the right to FPIC does not, in fact, run counter the Canada’s constitution. Rather, the decision supports the
legal standing of FPIC in Canada by insisting that the government has a responsibility “to consult with the
group asserting Aboriginal title, and if appropriate, accommodate the Aboriginal right ... prior to carrying
out [an] action that could adversely affect the right” (Supreme Court of Canada 2014). Thus, while the
current federal government continues to insist that FPIC has no legal standing in Canada, recent Canadian
court judgments have set legal precedents that suggest otherwise. Yet, it remains to be seen whether these
court directives will be carried out and implemented moving forward.

3.1. Efforts to implement FPIC in Canada by other actors
One positive development in the Canadian context is that not all jurisdictions demonstrate the same
opposition to FPIC as the federal government. For example, the Yukon Territory has enshrined consent in
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its Oil and Gas Act (2002). Similarly the Nunavut Final Agreement (1993) includes right to reject a
development. More recently, Alberta’s Premier Rachel Notley advised her Cabinet Ministers to review
their policies and legislation to determine if changes needed to be made based on the principles of UNDRIP
(Premier of Alberta 2015).

Certain political agreements, such as the Kaska-Yukon Government Bilateral Agreement (2003), also
provide guidance around the territorial government’s duty to consult in relation to titled lands (Doyle 2014,
Weitzner 2009). Such agreements have served to set a higher standard for consultation that more closely
aligns with FPIC, clarifying that the territorial government’s duty to consult is often “significantly deeper
than mere consultation”, sometimes including the requirement of “full consent” (Kaska-Yukon
Government Bilateral Agreement 2003). In these ways, there have been positive moves towards the
implementation of FPIC at the level of provincial and/or territorial politics.

Interestingly, federal opposition parties have also made positive (discursal) steps towards the
implementation of FPIC in Canada. The New Democratic Party has pledged to lead a cabinet-level
committee to review every government decision to ensure decisions respect treaty rights, inherent rights
and Canada's international obligations. They have also committed to ensuring that all new legislation
abides by UNDRIP and to engage in ‘real and meaningful consultation’. Similarly, the Liberal Party of
Canada has pledged to enact the recommendations of the Truth and Reconciliation Commission, including
the adoption of the UNDRIP. This suggests that Canada’s upcoming election has the potential to incite
change to domestic requirements for FPIC.

Finally - and perhaps most importantly - Indigenous peoples in Canada have implemented FPIC as part of
their own protocols and policies. For example, the Kitchenuhmaykoosib Inninuwug in Northwestern
Ontario have drafted a consultation protocol for their territories (Doyle and Corino 2013). This protocol
has been effectively used to withhold consent and prevent mining companies from entering their territory
(Doyle and Corino 2013). Furthermore, Indigenous peoples in Canada also increasingly refer to the
government’s obligations to respect FPIC in their submissions to Canadian courts (for example, see
(Canada (Human Rights Commission) v Canada (Attorney General), 2012 FC 444). This, as suggested
previously, is proving to be an effective means of moving towards the implementation of FPIC in the
Canadian context.

3.2. The federal government’s duty to consult and accommodate vs. FPIC

Finally, consideration for the government’s duty to consult and accommodate iS necessary in any
discussion about FPIC in the Canadian context. Some scholars reference the federal government’s duty to
consult and accommodate as nearly a functional equivalent to FPIC (Newman 2012). The Supreme Court
of Canada has affirmed that Indigenous peoples have the right to be consulted and accommodated for
projects that might adversely affect their territories. The federal government’s duty to consult and
accommodate has been set out in a trilogy of Supreme Court of Canada cases, including: Haida Nation v.
British Columbia; Taku River Tlingit First Nations v. British Columbia; and Mikisew Cree First Nation v.
Canada. The Supreme Court’s decision regarding Tsilhqot’in Nation v. British Columbia in 2014 served
to reaffirm the Federal government’s obligation “to consult with the group asserting Aboriginal title, and
if appropriate, accommodate the Aboriginal right ... prior to carrying out [an] action that could adversely
affect the right” (Supreme Court of Canada 2014).

However, other scholars argue that there are stark differences between FPIC and the federal government’s
duty to consult and accommodate. First, while the federal government has a constitutional duty to consult
and accommodate, this duty is limited in scope (Mortellato 2008, Pike and Powell 2013). As Pike and
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Powell explain: “The nature and scope of the duty to consult is highly contextual and will vary greatly
depending on the nature of the affected Aboriginal interest” (2013, 20B-13). More specifically, in cases
where Aboriginal claim to the land is “‘weak’ or the potential for adverse impact is perceived to be minimal,
“mere notification may satisfy the Federal government’s duty to consult” (ibid. 2013, 20B-13). Thus, the
federal government’s duty to consult and accommodate can be left unfulfilled for the sake of ensuring the
interests of society at large (Mortellato 2008).

Second, while the federal government has a constitutional duty to consult and accommodate, it is not
obliged to obtain the full consent of Aboriginal groups prior to activities (Mortellato 2008). As the
Supreme Court clarifies: ““...the accommodation process does not give Aboriginal groups a veto over what
can be done with land pending final proof of claims” (2004 D para. 48). This appears to diverge from
Anaya’s (2013) argument that Indigenous peoples have the right to withhold their consent to proposed
projects on titled lands and traditional (unceded) territories.

4.0 The status of FPIC in the extractive industry

Prior to the early 2000s, the decision to implement, protect and respect FPIC was regarded as the
responsibility of governments alone. Thus, few extractive companies had clear policies and procedures
relating to obtaining consent from Indigenous peoples, unless it was a project finance obligation or a legal
requirement of the state that they were operating in. However today, extractive companies have come to
appreciate the relevance of FPIC to the success of their operations (Oxfam 2015). This is particular true
within the Canada extractive industry: many major Canadian extractive companies have made public
statements and/or policy commitments to respect FPIC, including Barrick Gold, Goldcorp, IAMGOLD
and Teck Resources (Oxfam 2015). Interestingly, these companies are generally making voluntary policy
commitments to respect FPIC. In other words, neither their host nor home state requires them to do so.

4.1. FPIC as soft law for the extractive industry

Recent policy advances at the international level have served as a key driver in changing the Canadian
extractive industry’s thinking and practices with regards to FPIC. In 2012, the International Financial
Corporation (IFC) revised its Social Performance Standards to include ‘free, prior and informed consent’
rather than the previous requirement of ‘free, prior and informed consultation’. It also updated its standards
to require all corporate loan recipients whose operations affect Indigenous peoples to implement FPIC. As
IFC plays an important standard setting role for extractive companies, its stronger commitment to FPIC
has generated more awareness about the relevance and importance of FPIC in the (Canadian) extractive
industry (Wong 2013). For further discussions on IFC’s revised Social Performance Standards and FPIC,
see Petrescu (2013), Doyle (2014), Sargent (2015) and Baker (2012).

Other international financial institutions and international organizations have also followed suit, similarly
placing pressure on extractive companies to respect FPIC. For example, the Organisation for Economic
Co-operation and Development (OECD) updated its Guidelines for Multinational Enterprises to
strengthen human rights expectations for corporate loan recipients, including those relating to Indigenous
peoples. The UN Global Compact and the UN’s Guiding Principles on Business and Human Rights
(UNGBHR) - which place responsibility on governments to protect human rights and companies to respect
human rights, in line with national and international law - have served as further drivers, encouraging
extractive companies to respect FPIC. Significantly, these principles and guidelines obligate companies to
respect human rights regardless of a state’s willingness to fulfil their own human rights obligations
(Muchlinski 2011, Ruggie 2013). Although such international principles and voluntary frameworks are
not legally binding, they have effectively created new social expectations for the extractive sector globally
(Rees 2010; Wilson and Blackmore 2013, Ruggie 2013). This has led extractive companies to sharpen



their human and Indigenous rights policies and procedures, including consideration for the legal
implications of failing to respect FPIC (Lehr and Smith 2010, Oxfam 2015, Doyle and Carifio 2013)

Canadian extractive companies are likewise embracing FPIC as a requirement of their membership in
certain industry associations. For example, the International Council on Mining and Metals (ICMM)
released its Indigenous Peoples and Mining Position Statement in May 2013, which commits member
companies to an FPIC process (ICMM 2013). The position statement also requires member companies to
begin integrating FPIC into their practices at more than 800 project sites worldwide by May 2015 (Oxfam
2015). Similarly, the global oil and gas industry association for environmental and social issue (IPIECA)
has released a study of best practices for companies engaging with Indigenous peoples, which highlights
FPIC as an international standards and best practice for the industry (IPIECA 2013).

Together, these policy advances have served to establish a global normative expectation for the Canadian
extractive industry with regards to FPIC. While they do not replace the legal obligations assumed by states
under international law to protect human rights, they do supplement or support international law by
providing additional non-binding avenues - known as soft law mechanisms - for encouraging extractive
companies to respect FPIC.

4.2. FPIC as best practice for the extractive industry

Beyond shifting international expectations, there is also an increasingly strong business case being made
for extractive companies to obtain community consent and respect the right to FPIC. Recent research has
shown that extractive companies can prevent expensive conflicts that threaten their profits and improve
the long-term sustainability of their operations by respecting FPIC (First Peoples Worldwide 2013, Davis
and Franks 2014). Davis and Franks (2014) show that major mining and energy companies stand to lose
approximately $20 million per week in lost productivity if their activities are delayed by company-
community conflict. Similarly, First Peoples Worldwide (2013) reports examples of extractive companies
that have lost billions of dollars due to their failure to achieve consent from Indigenous communities.
These studies argue that FPIC is an invaluable risk management tool for extractive companies, as obtaining
community consent ultimately shields companies from the high costs associated with company-community
conflict.

Finally, responsible investors and banks are also increasingly recognizing FPIC as best practice for both
ethical and financial reasons. Many now consider extractive companies’ FPIC policies and implementation
guidelines as part of their financing and loan conditions. In some cases, responsible investors and banks
have even aligned their internal standards with the updated IFC standards (EIRIS 2009). This includes
Canada’s five largest banks (CBERN 2012). Continued engagement by the social investment community
around the importance of FPIC as best practice may ultimately prove to be one of the more effective means
of pressuring extractive companies to integrate FPIC as part of their operational policies and procedures
moving forward (First Peoples Worldwide 2013).

5. Trends in recent research and literature on FPIC

Most of the existing literature on FPIC considers the legal and normative obligations of international and
domestic actors with regards to FPIC. However, some of the more recent literature has begun to analyze
FPIC in relation to the extractive sector more specifically. This final section serves to identify and
synthesize five trends in this literature on FPIC and the extractive sector.

5.1. Corporate commitment to FPIC in the global extractive sector
Much of the recent research on FPIC has focused on (1) understanding corporate commitments to FPIC in
the extractive sector and (2) analyzing how corporate actors are moving towards the implementation of
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FPIC at the operational level in the extractive sector (Oxfam 2015, Weitzner 2011, Dillon 2014, Buxton
and Wilson 2013, Hanna and Vanclay 2013, Lehr and Smith 2010, Tebtebba Foundation 2014; Doyle and
Carifio 2014, Szablowski 2010). Although policy commitments to FPIC are increasing, these lack detailed
implementation guidance, and some companies have reservations about the core right to withhold consent.
At the same time, because this normative consensus is encoded through voluntary standards and codes of
conduct, enforcement remains difficult. Accordingly, even though there is clear rhetorical acceptance of
human rights norms for extractive companies at the global level, the implementation of these norms in
practice remains complex in practice and far from guaranteed. Thus, a key question in this field of study
has become whether and how global human rights norms for the extractive sector are being implemented
in practice.

Civil society organizations, policy think tanks and collaborative research consortiums have conducted
much of this research. In the Canadian context, KAIROS has a participatory research programme on FPIC,
with a focus on Canadian extractive companies operating above. In the UK, the Ecumenical Council for
Corporate Responsibility (ECCR), Indigenous Peoples Links (PIPLinks), the Missionary Society of St.
Columban and Middlesex University School of Law have established a consortium with indigenous
representatives, aimed at making FPIC a reality in the mining industry. Oxfam also has an ongoing research
program on FPIC, which assesses corporate commitments regarding community engagement and FPIC.
Oxfam has produced a number of research reports, policy briefs and FPIC guidelines and training manuals
as part of this programme.

5.2. FPIC as best business practice in the global extractive sector

As stated in the previous section, recent research has also focused on illustrating how FPIC serves as best
business practice. This research has shown that extractive companies can prevent expensive conflicts that
threaten their profits and improve the long-term sustainability of their operations by incorporating policies
and procedures that respect community’s right to FPIC (First Peoples Worldwide 2013, Davis and Franks
2014; Goldman Sachs 2008). This body of research is closely connected to the work of former Special
Representative of the UN Secretary-General for Business and Human Rights, John Ruggie, who began
speaking about the business benefits of building positive corporate-community relations when developing
the UN Guiding Principles on Business and Human Rights.

5.3. FPIC and impact benefit agreements (IBA)

A growing body of research considers the relationship between FPIC and Impact Benefit Agreements
(IBA) (Hanna and Vanclay 2013, Owen and Kemp 2014, Hanna et al. 2014, Lehr and Smith, 2010,
Bustamante and Martin 2014). This research has shown that an IBA - written by and agreed upon in
advance by company and community - can demonstrate an effective FPIC process. Because of potential
future litigation, extractive companies are more likely to observe and apply conditions agreed upon in an
IBA, including those pertaining to FPIC (Hanna and Vanclay 2013). This research does caution that the
mere existence of an IBA is not proof of FPIC, a signed agreement could be the result of coercion or
companies may not have acted in good faith by not revealing all relevant information (Hanna and Vanclay
2013). At the same time, this research does conclude that IBA can serve as effective mechanisms for
operationalizing FPIC. While much of this research has been produced by scholar-practitioners, some has
also been written by extractive companies themselves. For example, Goldcorp has published case studies
on its IBAs, which include Indigenous rights and community consultation clauses.

5.4. Conflicting local interests as a barrier to the implementation of FPIC

A small body of research on FPIC has considered how conflicting local interests, power relations and
existing divisions within the community interact with the process of obtaining FPIC from communities
(Goodland 2004, Doyle and Carifio 2013). This research has cautioned that the interests and values of local
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elites often influence the outcomes of community engagement and consultation processes in ways that
may not represent the interests or serve the common-good of the community-at-large. As Goodland (2004)
has shown, beyond appointed leaders, there are often other legitimate representatives of Indigenous
communities that should be included and involved in processes to obtain FPIC. Thus, FPIC must be
operationalized in ways that respect Indigenous peoples decision-making processes and serve the interests
of the community as a whole. As little research and theorizing yet exists on this subject, this is a promising
avenue for future research.

5.5. Indigenous perspectives on FPIC

Finally, and closely related to the previous body of research, some research has begun to explore
Indigenous perspectives on FPIC. This research has found that some Indigenous communities remain
highly skeptical about the usefulness of FPIC in practice in relation to resource extraction. These particular
communites expressed concern that “...the concept of FPIC will be undermined and divorced from the
right to self-determination if actors other than Indigenous peoples themselves attempt to define it and
control its operationalization” (2013, 3). These findings have been supported by Bustamante and Martin
(2014) and Bustamante (2015), who similarly argues that FPIC processes can be captured by unequitable
power relations and post-(colonial) governance structures. However, in other cases, research has shown
that Indigenous groups - including Subanen communities in the Philippians, Resguardo communities in
Columbia and Kitchenuhmaykoosib Inninuwug First Nation in Canada and - have embraced FPIC as a
means of protecting their territories from proposed extractive projects. These conflicting findings suggest
that more research is needed on culturally appropriate ways of implementing FPIC, in order to ensure that
any attempts to operationalize FPIC in the extractive sector serve the interests of Indigenous peoples first
and foremost.
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